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CORRESPONDENCE. 


George  W.  Biddle,  Esq. 


Philadelphia,  May  1  §th,  1863. 


Dear  Sir: 

A  Resolution  was  adopted  by  the  Law  Academy  at 
tlieir  last  meeting,  expressive  of  their  thanks  to  you  for  the  pleasure 
and  instruction  derived  from  your  very  able  Address  on  the  evening 
of  the  6th  inst.,  and  instructing  us  to  request  a  copy  for  publication. 

With  the  hope  that  you  will  be  kind  enough  to  gratify  the 
Academy, 

We  remain, 

Y ery  respectfully  yours, 

Albert  A.  Outerbridge, 
Geo.  Tucker  Bispham, 

Jos.  W.  Harmar, 

Thomas  Hart,  Jr., 

Committee. 


REPLY. 


Ho.  204  S.  Fifth  Street. 

Philadelphia,  19zA  May,  1863. 

Gentlemen: 

It  gives  me  much  pleasure  to  comply  with  the 
request  of  the  Law  Academy  communicated  in  your  note  of  the  16th 
instant.  I  send  herewith  the  manuscript  of  the  Lecture. 

I  am,  writh  much  respect, 

Yours  sincerely, 

Geo.  W.  Biddle. 

Messrs.  Albert  A.  Outerbridge, 

Geo.  Tucker  Bispham, 

Jos.  W.  Harmar, 

Thomas  Hart,  Jr., 

Committee. 


Gentlemen  of  the  Law  Academy: 

When  I  began  to  reflect  how  I  should  best  dis¬ 
charge  the  duty  which  your  kindness  had  imposed 
upon  me,  I  confess  I  felt  somewhat  at  a  loss  in  the 
selection  of  a  theme,  to  the  consideration  of  which  I 
might  invite  your  attention.  On  the  one  hand,  a  con¬ 
sciousness  of  the  difficulty  of  presenting  in  an  attrac¬ 
tive  form  a  technical  subject,  within  the  limits  by 
which  custom  has  circumscribed  these  discourses, 
joined  to  a  distrust  of  my  abilities,  was  a  discourage¬ 
ment  against  making  such  an  attempt;  on  the  other 
hand,  the  recollection  so  fresh  in  our  minds,  of  lec¬ 
tures  recently  delivered,  in  which  the  proper  aspira¬ 
tions  and  duties  of  the  legal  tyro  were  so  feelingly 
and  faithfully  stated,  as  seemingly  to  exhaust  the 
topics  discussed,  left  but  small  inducement  for  the 
attempt  to  tread  with  unequal  step  in  the  track  which 
had  been  thus  marked  out.  In  such  case  the  via  trita 
held  up  by  the  sages  of  the  law  to  the  Pleader  as 
emphatically  via  tuta ,  -was  assuredly  not  the  road  for 
me  to  follow,  whether  regarding  your  profit  or  my 
own  reputation. 

I  could  not  expect  to  be  able  to  add  a  single  rule 
to  the  code  of  Professional  Ethics  which  lias  been  laid 
down  for  the  guidance  of  the  American  Lawyer  in 
the  career  of  honorable  toil  upon  which  he  is  to 
enter;  nor  could  I  hope  that  I  might  even  with 
advantage  glean,  where  the  broad  sweeps  of  such 
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reapers  had  gone  before  me.  The  whole  general 
range  of  the  rights  and  duties  of  the  youthful  practi¬ 
tioner  has  been  more  than  once  discussed  at  your 
annual  commemorations  by  several  of  the  eminent 
gentlemen  who  have  preceded  me,  with  a  closeness 
of  examination,  and  a  fullness  of  practical  illustra¬ 
tion,  that  in  my  judgment  leave  nothing  to  be  desired 
upon  this  subject. 

One  topic  indeed,  adverted  to,  in  what,  if  I  remem¬ 
ber  aright,  was  the  latest  of  these  discourses,  may  from 
its  prominence,  claim  even  here  a  passing  notice. 
Much  as  has  been  said  about  it,  it  does  not  suffer  from 
repetition ;  and  it  is  well  for  us,  at  all  times,  to  look, 
if  but  for  a  moment,  upon  the  brightest  form  in  which 
professional  conduct  manifests  itself  to  the  public 
gaze.  I  mean  the  devotion  of  the  advocate  to  his 
cause,  when  neither  shaken  by  the  frown  of  power 
nor  by  the  rage  of  civic  fury,  he  moves  undismayed  to 
his  purpose,  and  calmly  but  fearlessly  asserts  his 
client’s  rights  against  all  discouragement,  and  vindi¬ 
cates  the  trust  committed  to  his  keeping. 

The  annals  of  our  noble  craft  in  all  ages  and  in  all 
countries  present  us  with  many  examples  of  such 
excellence;  and  though  we  occasionally  meet  its 
opposite,  we  must  console  ourselves  with  the  reflec¬ 
tion,  that  while  by  a  strange  human  inconsistency, 
the  wisest  and  the  brightest  are  sometimes,  unfortu¬ 
nately  for  the  world  and  for  themselves,  the  meanest 
of  mankind,  yet,  such  dereliction  is  comparatively 
rare,  and  serves  rather  to  point  a  moral,  than  to  indi¬ 
cate  a  habit  of  ordinary  occurrence. 

We  blush,  it  is  true,  as  we  read  in  the  Reports,  of 
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Sir  Francis  Bacon,  as  Solicitor  General,  insinuating 
that  the  King  could  change  the  Law  by  Proclama¬ 
tion  ;*  and  certifying  against  the  objection  of  honest 
Coke,  that  the  writ  for  the  burning  of  a  heretic  con¬ 
victed  before  the  Ordinary,  might  lawfully  issue.f 
Such  an  instance  reminds  us  that,  after  all,  the  law¬ 
yer  is  but  human,  and  that  it  is  as  impossible  for 
him  as  for  another  to  resist  the  blandishments  of 
power  or  the  promptings  of  self-interest.  But  the 
blood  stirs  more  freely,  and  each  of  us  proudly  says, 
“  I  too,  am  of  the  Brotherhood/’  when  in  the  case  of 
Prohibitions,  we  hear  the  rugged  Chief  Justice,  J  forti¬ 
fied  by  a  long  line  of  precedents,  insist  to  James,  that 
he  could  not  take  any  cause  out  of  his  Courts  and 
give  judgment  on  it  himself,  and  conclude  by  telling 
the  King,  who  was  greatly  offended  that  he  should 
be  under  the  law,  which  was  Treason  to  affirm,  as 
he  said, — -that  Bracton  saith,  Quod  Rex  non  debet  esse 
sub  homine ,  sed  sub  Deo  et  Lege. 

The  rare  decliners  from  the  virtue  of  our  Art  may 
be  left  to  the  ignominy  with  which  the  judgment  of 
man  will  cover  the  faithless  guardian  of  his  trust. — 
Fortunately  they  are  but  few ;  while  even  in  the 
very  moment  that  they  exhibit  their  baseness,  comes 
some  worthy  from  the  innumerable  throng  of  uncor¬ 
rupted  ministers  who  serve  at  the  altar  of  the  Law, 
to  efface  the  stain  of  their  dishonor.  If  there  could 
be  found  a  Target  who  denied  the  use  of  his  talents 
to  the  illustrious  victim  of  revolutionary  fury,  forget 
not  that  a  Tronchet,  by  his  devotion  to  the  cause  of 

*  XII  Co.  Rep.  p.  74.  f  lb.  p.  93. 

X  Prohib.  del  Rev.  XII.  Co.  Rep.  p.  63. 
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Louis,  extorted  the  applause  of  even  the  remorseless 
Tribunal  before  which  he  pleaded  his  royal  client’s 
case.  An  Erskine  or  a  Curran,  radiant  with  that 
almost  god-like  light  with  which  the  impassioned  vin¬ 
dication  of  Truth  and  Justice  clothes  their  advocates, 
will  stand  out  in  grand  relief  from  the  historic  page, 
when  the  sordid  shufflers  who  sought  for  wealth  and 
advancement,  by  bartering  away  their  honor,  will 
sleep  forgotten  in  their  dishonorable  graves.  But  the 
verdict  of  posterity,  though  it  may  be  coveted,  should 
not  be  over  estimated.  Though  Fame  may  be  the  spur 
to  the  clear  spirit,  still  its  undue  desire  is  an  infirmity, 
though  the  infirmity  of  noble  minds.  Captivating 
even  to  such  minds  as  is  the  applause  that  follows 
after  the  performance  of  high  actions,  its  desire  should 
not  be  their  mainspring.  Recollect,  in  the  perform¬ 
ance  of  professional,  as  of  all  other  duty,  “  this  above 
all,  to  thine  ownself  be  true;”  and  that 

“  One  self-approving  hour  whole  years  outweighs, 

Of  stupid  starers  and  of  loud  huzzas.” 

But  I  intended  but  to  glance  at  these  topics,  not  to 
make  them  the  subject  of  my  theme,  and  I  must 
pass  from  them.  My  design  to  night  is  to  ask  you 
to  examine  with  me  the  principle  of  law,  which 
directs  the  mode  of  dividing  a  common  burthen 
.among  parties  who  stand,  or  who  are  supposed  to 
stand,  in  equal  right.  Some  such  principle  pervades 
every  system  of  jurisprudence,  and  when  enunciated 
in  this  general  language,  must  receive  unqualified 
assent.  The  original  design,  however,  of  equalizing 
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a  common  charge  amongst  parties  in  equal  right,  has 
sometimes  been  lost  sight  of,  and  relief  has  been  occa¬ 
sionally  administered  by  an  adoption  of  this  mode  of 
equitable  adjustment  in  cases  to  which  its  applica¬ 
tion  was  improper.  An  attempt  to  trace  from  its 
origin  a  branch  of  this  inquiry,  and  to  deduce  from 
the  decisions  the  rule  at  present  established  in  the 
Courts  of  the  Mother  Country  and  of  the  United 
States,  and  particularly  of  our  own  State,  may  not  be 
devoid  of  interest  to  those  whose  preparations  for  the 
discussions  of  the  mimic  Forum,  have  given  them  a 
general  familiarity  with  legal  literature. 

In  Broke’s  Abridgment,*  we  find  it  laid  down  upon 
the  authority  of  one  of  the  year-books,  “that  where 
the  feoffee  of  a  conusor  upon  a  statute  merchant  is  in 
execution,  he  shall  have  contribution  against  each  of 
the  other  feoffees  of  the  same  conusor and  per 
Finchden  “  where  the  conusor  upon  a  statute  mer¬ 
chant  aliens  part  of  his  land,  and  the  conusee  sues 
execution  against  the  conusor,  then  the  conusor 
shall  not  have  contribution  from  the  feoffee,  as  the 
feofffe  may  have  from  another  feoffee;  but  if  the 
conusor  die,  and  the  conusee  sue  execution  against 
the  heir,  lie  shall  have  contribution  of  the  feoffees, 
and  like  law  that  the  feoffees  shall  have  contribution 
of  the  heir,  if  any  of  them  be  in  execution.”  To  the 
latter  part  of  this  opinion  of  Finchden,  Broke  sub¬ 
joins  a  <» ultra,  and  in  the  next  placitum  refers  to 
Fitzherbert  for  authority,  that  “  where  a  man  is 
bound  in  a  recognizance  and  dies,  there  as  long  as  the 


*  Broke  Abr.  Suit,  pi.  12,  13. 
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heir  has  assets,  execution  shall  be  against  the  heir 
alone ;  but  if  the  heir  has  no  assets,  execution  shall 
go  against  all  the  lands  (of  the  ancestor,)  and  each 
feoffee  shall  make  contribution  to  the  other;  but 
where  execution  is  sued  against  the  heir  who  has 
assets,  he  shall  not  have  contribution  against  the 
land  of  the  feoffees,”  This  citation  from  Broke 
involves  a  point  which  my  opening  remarks  were 
intended  to  meet,  and  deserves  a  close  examination. 

The  question  may  then  be  thus  put :  Do  pur¬ 
chasers,  at  different  times,  of  land,  bound  by  an 
incumbrance  created  by  the  grantor,  stand  in  equal 
equity  as  regards  this  incumbrance,  and  if  so,  must 
each  contribute  proportion  ably  to  its  discharge  ?  It 
is  assumed  as  indisputable,  in  an  attempt  to  answer 
this  inquiry,  that  the  grantor  himself  does  not  stand 
upon  the  same  footing  with  his  grantee  in  respect  to 
a  charge  created  by  him  upon  his  own  land,  as 
regards  a  right  to  its  apportionment  between  them. 
Does  a  subsequent  grantee  then  acquire  rights  to 
which  his  grantor  was  not  entitled,  and  if  so,  to  what 
principle  of  law  or  equity  are  they  to  be  referred  ? 
It  would  be  difficult  to  invoke  any  support  for  the 
affirmative  of  this  inquiry  from  that  system,  one  of 
whose  leading  rules  in  cases  of  this  kind  is,  that  pri¬ 
ority  in  point  of  time  gives  a  superiority  of  right. 
But  as  the  ground  upon  which  the  position  is  main¬ 
tainable,  is  supposed  to  exist  in  the  elementary 
maxim  which  directs  the  chancellor,  that  equality  is 
equity,  a  principle,  which  would  also  appear  of  early 
adoption  by  the  common  law,*  let  us  see  what  the 

*  See  the  Year  Books  cited  in  3  Reports.  13  a. 
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equality  is  between  grantees  at  different  times  of  the 
same  grantor.  Part  of  a  tract  of  land  bound  by  a 
judgment  or  mortgage  to  an  extent  short  of  its  whole 
value  is  conveyed  away,  the  grantee  paying  its  full 
price,  satisfied  that  the  remaining  portion  is  adequate 
for  the  discharge  of  the  incumbrance.  The  law  here 
would  place  the  grantee  precisely  in  the  same  condi¬ 
tion  as  if  he  had  expressly  stipulated  for  and  received 
a  release  of  the  lien  of  the  incumbrance  on  the  por¬ 
tion  purchased  by  him  from  the  creditor  of  his 
grantor ;  for  if  an  attempt  were  made  to  levy  the 
debt  on  the  land  of  the  grantee,  upon  a  proper  appli¬ 
cation,  it  would  be  ordered  to  be  raised  exclusively 
from  the  part  remaining  with  the  grantor.  Shall  a  pur¬ 
chaser  then,  confiding  in  this  principle  of  equity  which 
would  exonerate  him  from  risk  where  none  was  con¬ 
templated,  or  if  foreseen,  left  to  be  provided  against 
by  the  proper  working  of  the  law,  be  placed  in  a 
worse  situation  by  the  act  of  his  own  grantor,  which 
he  cannot  prevent  ?  A  subsequent  grantee  has  his 
position  clearly  defined,  and  he  would  buy  with  his 
eyes  open  as  to  every  liability  of  the  land  in  the 
hands  of  its  original  owner.  He  stands  in  the  place 
of  the  person  under  whom  he  claims  ;  and  where  is 
his  right  to  a  division  of  the  burthen,  when  he  must 
be  aware  that  by  the  operation  of  the  first  grant,  the 
land  remaining  with  the  grantor  has  become  charged 
with  the  whole  incumbrance  ?  And  yet,  under  the 
authority  of  the  case  in  the  year-books,  this  inequita¬ 
ble  consequence  results  from  holding  all  the  pur¬ 
chasers  liable  for  the  charge  in  the  proportion  of 
their  respective  ownerships ;  and  it  would  seem  that 
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a  mere  beneficiary  would  have  a  right  to  demand 
contribution  from  a  purchaser  for  a  valuable  consi¬ 
deration. 

In  Sir  William  Harbert’s  case,*  which  exhibits  a 
history  of  the  manner  in  which  land  became  liable 
for  the  debts  of  its  owner,  it  is  said,  that  “  the  Statute 
of  13  Edward  I,  de  mercatoribus  enacteth  that  all 
the  lands  of  the  conusor  shall  be  delivered  to  mer¬ 
chants,  etc.,  and  that  is  another  reason  that  the  land 
of  one  terre-tenant  only  shall  not  be  charged  with  the 
whole  debt,  forasmuch  as  by  the  said  statute,  all  the 
land  is  liable/’  This  would  indeed  be  an  unanswer¬ 
able  argument  in  favor  of  the  right  of  the  con  usee  to 
charge  all  the  terre-tenants  with  his  debt,  in  case 
the  portion  remaining  with  the  conusor,  or  conveyed 
away  last  by  him,  should  prove  insufficient ;  but  it 
can  hardly  be  said  to  throw  light  upon  a  decision 
which  tends  to  unsettle  the  rights  of  a  purchaser, 
buying  in  the  confidence  of  full  security,  by  exposing 
him  to  loss  from  events,  that  he  can  neither  foresee 
nor  prevent.  It  is  not  a  question  between  the  para¬ 
mount  claim  of  the  creditor,  and  grantees  buying  with 
full  knowledge  of  it.  but  the  establishment  of  a 
standard,  by  wdiich  an  unavoidable  loss  is  to  be 
adjusted  between  individuals  supposed  to  stand  in 
a  common  relation  to  each  other.  A  construction 
which,  at  a  glance,  must  strike  us  as  directly  levelled 
at  that  certainty  which  is  the  life  of  the  law,  de¬ 
mands  a  more  powerful  support  than  that  offered  by 
Lord  Coke,  which,  by-the  bye,  is  the  only  one  which 
he  attempts  to  give.  For  it  is  plain  that  the  situa- 


*  3  Reports,  13  a. 
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tion  of  the  first  purchaser  is  thus  made  precarious  in 
the  extreme.  As  long  as  his  vendor  remains  seised 
of  the  residue  of  the  land  bound,  the  first  vendee  is 
secure ;  but  by  a  second  conveyance  a  liability  springs 
up  uncertain  in  ts  extent,  and  on  that  account  most 
harassing,  and  thus  the  enjoyment  of  his  estate  is 
impaired  by  a  cloud  suspended  over  it,  which  may  at 
any  moment  break  and  pour  out,  if  not  destruction, 
at  least  considerable  damage  and  annoyance.  Nor 
can  it  be  replied  that  the  first  vendee  may  always 
protect  himself  at  the  time  of  his  purchase,  by  pro¬ 
curing  a  release  of  the  lien  on  his  portion.  The 
incumbrancer  may  refuse  to  afford  him  this  accom¬ 
modation.  But  admitting  the  practicability  of  obtain¬ 
ing  a  release,  suppose  it  omitted  from  negligence  or 
mistake.  It  is  precisely  for  such  unforeseen  cases  that 
the  law  should  lay  down  a  correct  rule ;  for  if  the  agree¬ 
ments  between  man  and  man  comprehended  every 
possible  contingency,  there  would  be  little  left  for  the 
exposition  of  the  Judge.  A  powerful  motive,  there¬ 
fore,  derivable  either  from  the  reason  of  the  law,  or 
from  the  technicalities  which  are  so  interwoven  with 
the  principles  of  real  property,  that  they  cannot  be 
rooted  up  without  danger  to  the  whole  trunk  of  the 
system,  would  seem  requisite  to  sustain  a  rule  so  illu¬ 
sive  in  its  effects  and  so  destitute  of  any  thing  like 
an  equitable  operation. 

When  the  cases  are  put  in  the  books,  of  men  seve¬ 
rally  seised  of  lands,  who  all  join  in  a  recognizance, 
and  that  the  conusee  cannot  extend  the  lands  of  any 
of  the  conusors  only,  but  all  ought  equally  to  be 
charged ;  or  of  an  heir  vouched  in  the  ward  of  seve- 
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ral,  and  every  one  equally  charged  pro  rata ;  or  of 
two  men  aliening  lands  with  warranty,  and  the  lands 
of  one  only  not  rendered  in  value,  nor  if  one  dieth, 
the  lands  of  the  survivor  not  only  rendered  in  value, 
but  the  charge  equalized  upon  them  ;*  we  feel  at 
once  the  propriety  of  dividing  a  charge  incurred  by 
all,  among  all ;  and  the  anxiety  of  the  law  to  do 
equity  in  this  mode,  in  spite  of  technical  objections, 
is  strikingly  evinced.  For  in  the  last  example  given, 
it  was  contended  that  as  the  lien  was  a  joint  one,  its 
whole  obligation  should  remain  with  the  survivor : 
but  it  was  answered,  that  when  land  was  bound  by 
any  tie,  the  charge  ought  to  be  equal,  and  one  shall 
not  bear  all  the  burthen,  and  the  law  in  this  point 
was  said  to  be  grounded  upon  great  equity ;  although 
it  was  admitted  that  in  a  binding  personal,  it  was 
otherwise,  as  if  two  be  bound  in  an  obligation,  there 
the  charge  shall  survive.  It  is  probable  that  in  this 
wish  to  favor  the  owners  of  real  estate,  by  softening  in 
their  behalf  the  rigor  of  a  rule  which  was  left  to 
operate  with  the  utmost  harshness  against  the  obli¬ 
gors  in  a  personal  security,  the  real  motive  of  the 
decision  in  the  year-books  is  to  be  found. 

At  the  common  law  the  lands  of  a  debtor  could 
not  be  taken  in  execution,  and  it  was  only  by 
slow  degrees  that  innovations  in  this  respect  were 
made  by  statute,  so  jealously  did  real  property 
owners  resist  measures  which  made  their  freehold 
less  valuable.  Sir  Samuel  Romilly,  it  is  notorious, 
was  defeated  time  and  again  in  Parliament,  in  his 
attempts  to  subject  the  real  estate  of  decedents  to  the 


*  3  Keports,  14  b. 
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payment  of  simple  contract  debts,  although  Lord 
Mansfield  had  said  at  the  commencement  of  his  judi¬ 
cial  career,  that  a  clause  charging  real  estate  with 
debts,  should  be  in  every  honest  man’s  will  ;*  so  per¬ 
tinaciously  did  land-holders  set  their  faces  against 
entire  liability  of  their  property,  centuries  after  all 
feudal  reasons  for  its  exemption  had  ceased.  It  is  not 
then  surprising,  that  at  a  time  when  the  feudal  sys¬ 
tem,  if  not  in  full  vigor,  still  exercised  a  very  power¬ 
ful  influence  upon  the  bent  of  the  judicial  mind,  (for 
the  decision  was  made  in  the  end  of  the  reign  of 
Edward  III,  before  even  uses  were  established  on  a 
firm  basis  in  the  Court  of  Chancery ,j-  and  long  before 
direct  alienation  by  will  was  permitted,)  the  princi¬ 
ples  of  equitable  contribution  were  strained  or  rather 
twisted  to  cover  a  construction  which,  by  equalizing 
a  burthen,  although  not  a  common  one,  amongst  all 
the  terre- ten  ants,  would  leave  the  land  of  each  suffi¬ 
ciently  unclogged  to  perform  all  the  feudal  services 
incident  to  it.  Better  the  Judges  may  have  rea¬ 
soned,  that  each  feoffee  should  suffer  somewhat, 
than  that  the  last  one  should  have  his  land  com¬ 
pletely  incumbered,  and  of  course,  to  him,  valueless  : 
and  it  was  then  often  difficult  for  a  purchaser  to  dis¬ 
cover  the  existence  or  extent  of  an  incumbrance. 
This  view  derives  support  from  the  opinion  of  Finch- 
den,  J ,  who  held,  that  although  the  conusor  himself 
was  primarily  liable,  and  of  course  could  not  demand 
an  apportionment  of  his  own  incumbrance,  yet  his 

*  Windham  v.  Chetwynd,  1  Burr.  430. 

f  The  writ  of  subpoena  was  invented  in  the  next  reign,  by  John 
De  Waltham,  Chancellor  to  Richard  II. 
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heir  was  entitled  to  claim  contribution  as  against  the 
other  feoffees  of  his  ancestor,  he  being  only  charge- 
able  as  terre-tenant.  This  was  carrying  the  rule 
rather  beyond  the  intention  of  the  other  Judges,  and 
the  case  presented  in  this  aspect  appeared  to  possess 
less  claims  to  their  favor. 

They  held,  therefore,  that  the  heir  sits  in  the  seat 
of  his  ancestor,  and  resorted  to  the  subtleties  of  Uteres 
est  alter  ipse ,  et  films  est  pars  patris,  and  murium  est 
pater  et  quasi  non  mortuus ,  quia  reliquit  similem  si  hi, 
and  therefore  the  heir  should  have  no  contribution 
against  any  purchaser,  although  the  purchaser  came 
to  the  land  without  valuable  consideration,  for  the 
consideration  of  the  purchase,  in  such  case,  was  not 
material.  And  yet  the  heir  was  by  no  means  another 
self  to  the  ancestor ;  and  the  father  did  not  leave  be¬ 
hind  another  like  unto  himself,  for  the  heir  was  only 
liable  for  the  obligations  of  his  ancestor  to  the  extent 
of  assets  descended  ;  and  even  where  he  pleaded  non 
est  factum  of  the  ancestor,  it  did  not  alter  the  judg¬ 
ment,  but  the  lands  descended  only  were  liable  to 
execution.  In  reality,  the  merit  of  consistency  was 
with  Finchden,  because  the  grantee,  as  to  the  land 
conveyed  to  him,  sits  just  as  much  in  the  seat  of  his 
grantor  as  the  heir  does  in  that  of  his  ancestor;  and, 
if  the  latter  was  only  chargeable  as  terre-tenant,  there 
was  no  more  reason  why  he  should  not  receive  con¬ 
tribution  than  a  feoffee ;  and  of  this  Opinion  was  Ser¬ 
geant  Williams,  the  learned  annotator  to  Saunders- 
“  If  a  scire  facias ,”  says  he,  “  be  against  the  heir 
alone,  it  is  said  that  he  is  not  entitled  to  receive 
contribution  from  a  purchaser,  which  seems  rather 
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unaccountable,  as  the  heir  is  chargeable  only  as  ten¬ 
ant  of  the  land.”  * 

The  rule,  however,  as  laid  down  in  the  year-books, 
and  repeated  in  Sir  Edward  Coke’s  Reports,  is  now 
firmly  established  in  England,  viz  : 

I.  That  the  feoffee  of  a  conusor,  or  person  who  has 
charged  his  land  with  an  incumbrance,  may  throw 
the  whole  charge  upon  the  conusor. 

II.  That  the  feoffees  may  claim  contribution  from 
each  other  towards  the  extinguishment  of  such  a 
charge,  without  regard  to  the  time  of  their  respective 
purchases ;  and 

III.  That  the  heir  of  the  conusor  stands,  in  this 
respect,  in  the  place  of  his  ancestor,  being  liable  to  all 
his  disabilities,  and  entitled  to  claim  no  benefit  which 
the  ancestor  could  not  have  demanded. 

With  regard  to  the  manner  in  which  this  contribu¬ 
tion  is  to  be  made,  as  between  different  feoffees :  In 
Sir  William  Harbert’s  Case,f  we  are  told  that,  “  where 
it  is  said  in  the  books  that  if  one  purchaser  be  only 
extended  for  the  whole  debt,  that  he  shall  have  con¬ 
tribution,  it  is  not  thereby  intended  that  the  others 
shall  give  or  allow  unto  him  anything  by  way  of  con¬ 
sideration  :  but  ought  to  be  intended  that  the  party 
who  is  only  extended  for  the  whole  may  have  audita 
querela ,  or  scire  facias ,  as  the  case  requireth,  to  deteat 
the  execution,  and  thereby  shall  be  restored  to  all  the 
mesne  profits,  and  drive  the  conusee  to  sue  execution 
of  the  whole  land,  so  in  this  manner  every  one  shall 

*  2  Williams’  Saunders,  note  to  p.  10.  f  3  Reports,  14  b. 
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be  contributory, — that  is,  the  land  of  every  terreden- 
ant  shall  be  equally  extended.’'  And,  it  appears,  that 
a  feoffee,  to  avail  himself  of  this  right,  must  plead,  in 
the  first  instance,  that  all  the  terre-tenants  have  not 
been  warned,  otherwise  he  loses  this  benefit,  in  case 
execution  is  taken  out  against  his  land  alone.*  In 
this  respect  less  indulgence  is  shown  the  feoffees,  as 
between  themselves,  than  where  the  whole  charge  is 
levied  out  of  the  land  of  the  feoffee  where  enough 
remains  with  the  feoffor  to  satisfy  it.  It  would  seem, 
in  this  latter  case,  that  the  feoffee  may  not  only  pro¬ 
tect  himself  by  pleading  this  by  way  of  defence  in  the 
first  instance;  but,  in  case  he  omits  to  do  so,  and 
recovery  is  had  against  him,  may  maintain  his  action 
against  the  feoffor  for  money  laid  out  and  expended 
for  his  use,  a  request  being  implied  where  one  is  com¬ 
pelled,  by  process  of  law,  to  pay  the  debt  for  which 
another  is  primarily  liable.  It  is  to  be  remarked, 
however,  that,  in  a  case  hereafter  to  be  cited,  f  Judge 
Duncan  denied  that  this  action  of  assumpsit  could  be 
brought  even  against  the  feoffor,  but  seemed  to  think 
that  a  writ  and  declaration  might  be  framed  to  meet 
the  case  in  a  proceeding  in  rem,  as  in  case  of  a  legacy 
charged  upon  land,  where  the  action  must  be  brought 
against  the  executor  and  terre-tenant,  and  the  judg¬ 
ment  be  entered  so  as  to  charge  the  land  only. 

Let  us  now  examine  to  what  extent  the  English 
rule  has  been  followed  in  the  United  States.  The 
case  of  Sawyer  vs.  Lyon,J  might  seem  to  imply  that 

*  2  Williams’  Saunders,  note  to  p.  10,  and  authorities  there  col¬ 
lected. 

f  10  Serg.  &  Rawle,  p.  454. 


J  10  Johns.  Reports,  p.  32. 


CONTRIBUTION  AMONG  TERRE-TENANTS. 


19 


contribution  is  allowed  in  New  York,  as  between  two 
purchasers  of  a  lot  incumbered  with  a  mortgage.  But, 
besides  that,  in  that  case  it  does  not  appear  which 
grantee  bought  first ;  the  point  of  inquiry  here  was 
not  presented  to  the  Court,  and  no  opinion  was  passed 
upon  it.  It  was  simply  ruled  that  one  purchaser 
could  not  call  upon  the  other  for  contribution,  where 
he  himself  had  advanced  a  sum  less  than  his  propor¬ 
tion,  though  the  other  had  paid  nothing.  In  Gill  vs. 
Lyon,*  however,  it  appears  to  have  been  clearly 
decided  that  no  contribution  could  be  claimed  by  the 
last  purchaser  of  part  of  lands  mortgaged,  from  a 
prior  purchaser  of  another  part,  towards  the  extin¬ 
guishment  of  the  mortgage.  The  facts  were  these  : 
A  bought  a  tract  of  land,  and  gave  a  mortgage 
to  secure  the  purchase  money,  and  then  sold  part  of 
the  mortgaged  premises  to  the  defendants,  whose  deeds 
were  duly  registered ;  subsequently  the  plaintiff  and 
others  obtained  judgment  against  A,  under  which  the 
remaining  part  of  the  tract  was  sold  and  conveyed  to 
the  plaintiff.  The  mortgagee  then  proceeded  to  fore¬ 
close  his  mortgage,  by  advertising  all  the  lands 
covered  by  it,  and  the  plaintiff  filed  his  bill  in  chan¬ 
cery  to  obtain  contribution  from  the  defendants 
towards  paying  off  what  was  due  on  the  mortgage. 
The  defendants  alleged,  in  their  answer,  that  they 
had  paid  full  value  for  their  purchase,  that  their 
deeds  contained  covenants  aeainst  incumbrances,  and 
were  duly  registered,  and  that  the  plaintiff  knew  of 
the  purchase  and  registry  before  he  bought.  The 
defendants  also  filed  a  cross-bill  against  the  plaintiff 

*  1  John.  Ch.,  p,  447. 
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and  the  mortgagee.  The  Chancellor  (Kent,)  decreed 
that  the  mortgage  ought  justly  to  be  borne  by  the 
lands  purchased  by  the  plaintiff,  if  sufficient  to  satisfy 
it;  and  the  purchasers,  prior  to  the  judgment,  were 
not  bound  to  bear  a  rateable  proportion  of  the  mort¬ 
gage  debt,  unless  the  residue  of  the  mortgaged  pre¬ 
mises  were  insufficient  to  extinguish  it.  “  The  doc¬ 
trine  of  contribution,”  he  said,  “  does  not  apply  as 
between  the  defendants  and  the  plaintiff,  because  their 
equity  is  not  equal.  The  plaintiff  purchased,  with 
knowledge  of  the  conveyance  to  the  defendants,  the 
remaining  right  of  the  mortgagor,  and  no  more,  and 
the  mortgagor,  if  he  had  extinguished  the  mortgage, 
would  have  had  no  claim  for  contribution  against  his 
own  vendee.  The  case  is  too  plain  to  need  much 
illustration,  and  I  shall  decree  that  the  portion  pur¬ 
chased  by  the  defendants  prior  to  the  purchase  of  the 
residue  be  not  sold  until  the  residue  be  found  insuffi¬ 
cient  for  the  payment  of  the  mortgage  debt,  and  that 
the  mortgagee  be  restrained  from  selling  the  portion 
purchased  first,  until  he  shall  have  disposed  of  the 
residue  of  the  mortgaged  premises,  and  until  the  first 
purchasers  shall  have  refused  to  redeem  their  portion, 
upon  notice  of  the  insufficiency  of  the  residue.”  I 
have  compressed,  in  my  citation,  the  whole  opinion 
of  Chancellor  Kent,  which  exhibits  a  luminous  and 
rational  view  of  the  rights  and  liabilities  of  vendees, 
at  different  times,  of  lands  bound  by  a  charge  of  the 
vendor,  and  which  may  be  considered  as  establishing, 
in  New  York,  a  rule  directly  the  reverse  of  the  Eng¬ 
lish  one,  although  no  reference  was  made  to  the  latter 
in  the  decree.  On  the  propriety  of  this  decision,  after 
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what  has  been  already  remarked  upon  the  supposed 
origin  of  the  rule  in  England,  its  inconsistency  as 
regards  the  case  of  the  heir,  and  its  obvious  occasional 
hardship  of  operation  upon  purchasers,  I  shall  forbear 
further  comment. 

In  Clowes  v.  Dickenson,*  the  dispute  was  between 
a  purchaser  of  part  of  land  bound  by  an  existing 
judgment,  and  a  purchaser  of  the  residue  upon  a  sale 
under  a  subsequent  judgment.  The  second  pur¬ 
chaser  obtained  an  assignment  of  the  first  judgment, 
and  under  an  execution  upon  it  bought  the  lots  of 
the  first  purchaser,  and  afterwards  made  improve¬ 
ments  thereon,  and  sold  one  of  them  to  another  per¬ 
son.  The  first  purchaser  filed  a  bill  for  a  reconvey¬ 
ance,  but  the  Court  held  that  though  they  would  have 
interposed  and  prevented  a  sale  of  the  plaintiff’s  lots, 
if  application  had  been  made  in  due  time,  yet  as  he 
had  known  of  the  sale  and  delayed  four  years,  they 
would  not  disturb  the  sale ;  but  the  defendant  was 
ordered  to  pay  the  plaintiff  by  way  of  equitable 
indemnity  the  sum  for  which  the  lots  were  sold,  with 
interest.  Kent,  Chancellor,  reviewed  the  whole  law 
upon  contribution,  and  after  citing  with  approbation 
most  of  the  resolutions  in  Sir  William  Harbert’s  case, 
goes  on  to  say,  “  if  there  be  several  purchasers  in 
succession,  at  different  times,  I  apprehend  that  in 
that  case  also  there  is  no  equality,  and  no  contri¬ 
bution  as  between  these  purchasers,”  and  he  instances 
the  case  of  a  judgment  against  a  person  owning  three 
acres  of  land,  who  sells  one  to  A,  when  the  two  remain¬ 
ing  acres  would  be  chargeable  with  the  debt  in  the 
first  instance,  whether  in  the  hands  of  the  debtor 

*  5  Johns.  Ch.  p.  235. 
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himself,  or  his  heirs.  “  If  he  sells  another  acre  to  B, 
the  remaining  acre  is  then  charged  with  the  debt  as 
against  B,  as  well  as  against  A  ;  and  if  it  should 
prove  insufficient,  then  the  acre  sold  to  B  ought  to 
supply  the  deficiency  in  preference  to  the  acre  sold  to 
A ;  because  when  B  purchased,  he  took  his  land 
chargeable  with  the  debt  in  the  hands  of  the  debtor, 
in  preference  to  the  land  already  sold  to  A.”  A  dis¬ 
tinction  is  then  drawn  between  the  case  of  a  charge 
upon  the  land  by  way  of  security,  and  the  case  of  a 
ground-rent  growing  out  of  the  land  itself,  it  being 
conceded  that  there  each  purchaser  of  a  distinct  par¬ 
cel  would  hold  subject  to  a  proportional  part  of  the 
rent ;  and  probably  the  grantor  himself  in  the  last 
instance  would  be  entitled  to  claim  contribution  from 
his  grantees.  It  is  a  little  remarkable,  that  neither 
in  this  case  nor  in  Gill  v.  Lyon,  is  any  mention  made 
of  the  decision  in  the  year-books  which  lays  down  a 
contrary  rule,  and  which  is  spoken  of  approvingly  by 
Coke,  and  in  the  later  books  upon  the  subject.  Chan¬ 
cellor  Kent  approaches  the  subject  as  if  it  were  alto¬ 
gether  res  intaeta ,  and  applying  to  it  the  principles 
of  equity  with  which  his  mind  was  so  fully  fraught, 
passes  by  the  old  resolution  as  unsuitable  to  the  pre¬ 
sent  exigencies  of  society,  and  regardless  of  black 
letter  authority,  restores  the  rule  to  its  proper  con¬ 
sistency,  from  which  an  overweening  adherence  to 
the  supposed  requirements  of  feudality  had  caused  it 
to  deviate. 

This  question  has  also  received  consideration  in 
the  tribunals  of  Pennsylvania.  In  Nailer  v.  Stanley/1' 


*  10  Serg.  &  Rawle,  p.  450. 
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the  point  was  thus  presented.  The  plaintiff  declared 
in  assumpsit,  that  A  was  seised  at  a  certain  date  of 
lands  and  tenements,  etc.,  that  a  judgment  was 
obtained  against  him,  that  he  then  conveyed  one 
tract  of  land  bound  by  it  to  the  defendant,  and  sub¬ 
sequently  sold  another  tract  also  bound  by  it,  to  the 
plaintiff,  upon  which  an  execution  under  the  judg¬ 
ment  had  issued  under  which  it  was  sold,— concluding 
with  an  averment,  that  by  reason  of  the  premises  the 
defendant  became  liable  to  pay  the  plaintiff  a  pro¬ 
portionate  share  of  the  value  of  said  tract  thus  sold, 
and  in  consideration  thereof  promised  to  pay.  Dun¬ 
can,  J.,  who  delivered  the  opinion  of  the  Court,  pre¬ 
faced  it  by  saying,  that  the  doctrine  of  contribution, 
where  there  are  several  purchasers  of  several  tracts  of 
land,  and  the  estate  of  one  of  them  is  sold  on  a  judg¬ 
ment  binding  all,  was  untrodden  ground,  covered 
with  difficulties,  the  reason  being  that  in  England, 
neither  at  common  law  nor  by  statute,  could  the  land 
of  debtors  be  sold  (except  by  express  provision  under 
proceedings  in  bankruptcy,)  whereas  by  our  laws, 
lands  were  looked  upon  as  chattels  for  the  payment 
of  debts,  and  as  such  sold  under  judgments.  He  then 
discusses  the  propriety  of  proceeding  by  assumpsit  in 
the  present  case,  or  in  any  case  where  contribution  is 
claimed  by  reason  of  a  charge  upon  land,  and  pro¬ 
nounces  against  the  right  of  the  plaintiff  to  recover 
in  the  present  action ;  but,  continues  he,  “  whether 
this  would  be  cause  to  reverse  the  judgment  is  not 
now  necessary  to  be  decided,  because  there  is  an 
objection  to  the  right  itself,  in  every  mode  and  form, 
at  law  and  in  equity.  For  this  is  not  a  case  of  con- 


24 


CONTRIBUTION  AMONG  TERRB-TENANTS. 


tribution.  No  contribution  lies  between  these  parties. 
The  plaintiff  could  neither  by  audita  querela,  scire 
facias,  or  bill  in  equity,  compel,  a  contribution.  The 
second  purchaser  can  stand  in  no  better  situation 
than  the  owner.  He  took  it  subject  to  all  the  incum¬ 
brances  against  him.  He  was  bound  to  look  at  the 
state  in  which  the  grantor  and  first  purchaser  stood.” 
It  is  to  be  observed,  that  in  this  case  the  first 
grantee’s  deed  had  been  duly  recorded,  and  the 
opinion  was  founded  upon  the  fact  of  the  second 
grantee  being  affected  with  legal  notice. 

That  this  was  a  direct  adjudication  of  the  point 
here  examined,  seems  plain,  for  it  arose  naturally 
and  prominently  from  the  case,  and  was  treated  by 
the  Court  as  car  do  causes ,  and  as  such,  meriting  their 
more  particular  attention.  It  cannot  be  said,  that  as 
the  insufficiency  of  the  form  of  action  had  already 
been  passed  upon,  this  inquiry  was  beside  the  case, 
and  was  purely  gratuitous.  The  importance  to  be 
attached  to  the  opinion  of  a  Court,  upon  several 
points  presented  to  them,  is  not  dependent  upon  the 
order  in  which  they  are  discussed ;  and  even  if  it 
were  so,  here  the  propriety  of  the  action  brought  wTas 
left  finally  undetermined,  because  there  was  a  vital 
objection  of  substance  which  would  bar  recovery  in 
any  shape.  I  make  these  remarks,  in  claiming  for 
this  case  the  weight  of  a  judicial  recognition  of  the 
rule  laid  down  by  Chancellor  Kent,  because  in  a  later 
case  in  the  same  Court,  it  was  said  to  have  left  the 
point  untouched. 

The  case  of  Corporation  v.  Wallace,*  memorable 

*  3  Eawle,  p.  109. 
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for  tlie  ability  with  which  the  question  of  the  exone¬ 
ration  of  land  sold  under  judgment,  from  the  lien  of 
a  prior  mortgage  not  yet  due,  was  discussed  and  adju¬ 
dicated,  involved  also  in  one  of  its  aspects  the  point 
presented  in  Nailer  v.  Stanley.  It  was  a  scire  facias 
upon  a  mortgage,  and  the  terre-tenants  were  all  made 
parties  to  the  suit.  The  mortgagor  had  sold  the  whole 
premises  to  one  C,  who  conveyed  away  one-half,  at 
different  times  in  separate  lots,  to  three  purchasers. 
Two  of  these  lots  were  sold  under  executions,  the 
third  remaining  vested  in  A. 

The  remaining  half  of  the  premises  was  reconveyed 
C  to  the  mortgagor,  who  also  subsequently  par¬ 
celled  it  out  into  lots,  which  were  sold  to  three  sepa¬ 
rate  purchasers.  Two  of  these  last  lots  were  sold 
under  executions  upon  judgments,  the  third  was  sold 
under  a  levari  upon  a  subsequent  mortgage,  and  was 
bought  by  the  holder  of  it,  B.  After  it  had  been 
decided  that  the  lien  of  the  first  mortgage  was  gone 
by  the  sheriff’s  sales,  as  to  such  portions  of  the  lot  as 
had  been  sold  under  execution,  it  became  necessary 
to  inquire  how  far  the  residue  of  the  mortgage  debt 
affected  the  residue  of  the  premises.  Gibson,  C.  J , 
(dissenting,)  held,  that  the  purchase  by  B,  upon  his 
own  execution,  did  not  entitle  him  to  the  exemp¬ 
tion  gained  by  the  owners  of  the  other  lots  sold  at 
sheriff’s  sale,  and  that  as  this  lot  had  been  last  con- 
veyed  away  by  the  mortgagor,  it  was  first  liable, 
under  the  authority  of  Nailer  v.  Stanley,  for  the  resi¬ 
due  of  the  mortgage.  If  this  portion  should  prove 
insufficient,  then  the  lot  of  A  was  to  be  resorted  to. 
Huston,  J.,  who  delivered  the  opinion  of  the  Court, 
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thought  that  the  purchase  at  sheriff’s  sale  by  B, 
under  his  own  execution,  placed  him  precisely  in  the 
same  situation  as  if  he  had  been  no  party  to  the  exe¬ 
cution,  and  that  therefore  his  lot  was  altogether 
exonerated.  He,  however,  denied  that  there  was 
any  difference  as  regards  contribution  *  towards  the 
incumbrance  between  successive  purchasers,  and 
treated  Nailer  v.  Stanley  as  indecisive  of  the  ques¬ 
tion,  on  the  ground  that  the  point  had  not  been 
argued  there,  but  that  it  had  gone  solely  upon  the 
form  of  action.* 

It  has  been  already  endeavored  to  place  Nailer  v. 
Stanley  in  its  proper  light;  and,  it  may  be  remarked 
that,  in  the  case  of  Corporation  v.  Wallace,  as  the 
majority  of  the  Court  treated  it,  it  became  unneces¬ 
sary  to  go  into  the  question  of  contribution  at  all,  for 
the  sheriff’s  sale  to  B  was  held  to  exonerate  his  lot 
of  all  lien ;  and  it  could  only  have  been  in  the  event 
of  that  sale  being  distinguished  from  the  other  sales 
under  the  executions,  that  he  could  have  been  called 
upon  for  any  proportion  of  the  mortgage  debt.  The 
opinion  of  Judge  Huston,  therefore,  was  not  that  of 
the  Court  in  this  respect,  as  it  was  not  required  for 
the  ruling  of  the  case.  That  Nailer  v.  Stanley  was 
considered  as  adjusting  the  rule  of  contribution  be¬ 
tween  different  purchasers  of  the  same  vendor,  and 
that  its  force  was  unaffected  by  anything  let  fall  from 
Judge  Huston,  in  Corporation  v.  Wallace,  will  appear 
from  the  remark  of  Sergeant,  J.,  in  a  later  case.f 
“  If  the  debtor  sells  a  portion  of  land  bound  by  a 
judgment,”  says  this  eminent  Judge,  “the  remaining 

*  3  Ravvle,  p.  1G3-5.  f  5  Rawle,  p.  56. 
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land  in  the  hands  of  the  debtor,  or  his  heir  or  vendee, 
must  first  be  proceeded  against  by  the  judgment 
creditor,  before  the  land  of  the  prior  purchaser  can  be 
levied  on.”  This  is  precisely  the  enunciation  of  the 
rule  by  Chancellor  Kent,  followed,  in  Pennsylvania, 
by  Judge  Duncan.  The  case  of  Donley  v.  Hays,* 
may  be  also  referred  to,  as  exhibiting,  in  the  reason¬ 
ing  of  the  majority  of  the  Court,  an  appreciation  of 
the  soundness  of  the  principle  upon  which  the  ques¬ 
tion  of  contribution  proceeded  in  Nailer  v.  Stanley. 
The  point  ruled  was,  that  where  a  mortgage  was 
given  to  secure  several  accompanying  bonds,  payable 
at  various  periods,  and  some  of  the  bonds  were 
assigned  by  the  holder  to  different  persons,  at  differ¬ 
ent  times,  the  rest  being  retained  by  him,  and  the 
fund  arising  from  the  sale  of  the  mortgaged  premises 
fell  short  of  the  whole  mortgage  debt,  the  respective 
assignees,  and  the  mortgagee,  were  entitled  to  a  pro 
rata  dividend  of  the  proceeds,  according  to  the 
amounts  of  their  different  bonds.  It  is  not  our  pur¬ 
pose  to  examine  the  propriety  of  this  decision,  but 
merely  to  show  that  it  harmonized  with  Nailer  v. 
Stanley,  and  was  consistent  with  itself,  which  cannot 
be  affirmed  of  the  standard  of  contribution  by  which 
the  English  rule  proceeds.  Tod,  J.,  (in  the  voice  of 
the  Court)  said,  66  the  doctrine  of  prior  in  tempore  was 
misapplied  to  this  case.  Here  the  bond  assigned  to 
A  was  not  the  same  that  had  been  assigned  to  B,  but 
a  totally  different  instrument.  It  is  as  precisely  the 
business  of  the  mortgage  to  protect  the  last  bond 
as  it  is  to  protect  the  first.  It  is  as  old  a  lien  for  the 

*  17  Serg.  &  Eawle,  p.  400. 
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one  as  the  other.  I  admit  the  doctrine  that  a  man 
shall  not  transfer  a  better  right  than  he  himself  has; 
but  the  doctrine  is  inapplicable  to  the  case.  I  am  of 
opinion  that  there  is  no  preference  implied  by  the 
law,  and  that  the  bonds  are  to  be  paid  in  equal  pro¬ 
portions.  It  follows  that  the  mortgagee  is  entitled  to 
an  equal  dividend  with  the  rest,  on  the  bonds  he  has 
not  parted  with.  It  seems  impossible  to  decide  that 
he  is  not  entitled,  when  we  say  that  an  assignee  under 
him  would  be  entitled  to  a  dividend  of  the  money. 
There  appears  no  principle  to  exclude  him.  If  he 
has  imparted  no  preference  to  others,  he  certainly 
must  be  considered  as  retaining  his  right  of  equality.” 
Gibson,  C.  J.,  dissented  in  an  able  opinion,  holding 
that  the  first  assignee  was  entitled  to  be  paid  in  full, 
and  the  others  afterwards,  in  the  order  of  their  assign¬ 
ments. 

Had  a  distinction  been  drawn  between  the  assignor 
and  assignees,  undoubtedly  it  would  have  impinged 
upon  the  rule  previously  established ;  but,  even  were 
the  correctness  of  this  decision  questionable,  it  cer- 
tainlv  shows  a  regard  for  the  reasons  which  actuated 
the  Court  in  Nailer  v.  Stanley.  It  recognizes  the  cor¬ 
rectness  of  the  doctrine  of  the  inability  of  a  grantor 
to  confer  rights  not  possessed  by  himself,  but  distin¬ 
guishes  the  principal  case  from  the  effect  of  this  rule. 
Donley  v.  Hays  is  altogether  right  or  altogether  wrong. 
There  is  nothing  to  puzzle  or  mislead  us  in  the  rea¬ 
soning  of  the  Court.  There  is  no  attempt  to  elude 
the  point  presented,  in  any  of  its  bearings.  If  it 
be  a  departure  from  the  proper  standard,  it  is  a 
deviation  unattended  by  dangerous  consequences,  for 
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it  carries  with  it  an  antidote  to  evil  influences  in  the 
very  extremity  to  which  it  consistently  arrives. 

It  is  proper  to  add  here  that  Donley  v.  Hays  has 
been  recognized  as  laying  down  the  correct  rule  in 
cases  like  that  in  which  it  was  there  applied.  See 
Mohler’s  Appeal.* 

The  foregoing  remarks  upon  the  law  of  contribution 
had  been  reduced  to  writing,  and  even  emitted  in 
print,  although,  probably,  but  with  a  limited  circula¬ 
tion,  before  the  case  of  Cowden’s  Estatef  was  decided 
in  July,  1845.  In  that  case,  the  principle  laid  down 
in  Nailer  v.  Stanley,  was  re-established  so  far  as 
shaken  by  Donley  v.  Hays,  and  Corporation  v.  Wal¬ 
lace,  and  the  latter  case,  to  that  extent,  overruled. 
In  the  elaborate  opinion  of  J udge  Kennedy,  (one  of 
the  ablest  lawyers  who  ever  sat  in  any  Court.)  who 
delivered  the  judgment  in  Cowden’s  Estate,  our 
Pennsylvania  cases  are  discussed ;  and,  with  the 
candor  of  a  great  mind,  he  admits  that  the  ques¬ 
tion  ruled  by  the  majority  of  the  Court,  of  which 
majority  he  was  one,  in  Corporation  v.  Wallace, 
was  then  new  to  him,  and  expresses  his  thorough 
conviction  that  it  had  been  erroneously  decided. 
The  review  of  the  law,  made  by  him,  is  complete, 
and  its  application  to  the  facts  most  satisfactory,  and 
the  attention  of  the  student  is  asked  to  it. 

With  the  authority  of  our  Supreme  Court  thus  pro¬ 
nounced  in  favor  of  what  is  conceived  to  be  the  true 
rule  upon  the  subject,  it  perhaps  may  not  have  been 
out  of  place  in  him  who  now  addresses  you,  to  reclaim 
and  re-present  his  early  labors,  and  to  invite  your 
*  5  Barr,  418.  f  1  Barr,  267. 
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notice  to  the  progress  of  a  doctrine  which  may  be 
considered  as  firmly  settled,  at  least  in  Pennsylvania, 
upon  sound  equitable  principles. 

It  remains  but  to  add,  that  Cowden’s  Estate  has 
been,  since  its  decision,  more  than  once  spoken  of 
with  approval,  and  to  notice  what  might  strike  the 
casual  reader  as  a  departure  from  its  rule,  although, 
in  reality,  it  is  not. 

In  Warren  v.  Sennett,*  Gibson,  C.  J.,  says,  “  The 
principle  of  Nailer  v.  Stanley,  shaken  for  a  time  by 
The  Corporation  v.  Wallace,  but  more  firmly  estab¬ 
lished  than  ever  bv  the  decision  in  Cowden’s  Estate, 
is  directly  applicable  to  the  case  (in  hand,)  and  deci¬ 
sive  of  it.” 

In  Paxton  v.  Harrier, f  J udge  Rogers  says,  u  For 
on  the  recovery  against  him,  Henninger  would  have 
a  remedy  over  against  S,  who  was  a  subsequent  pur¬ 
chaser  from  Harrier,  on  the  principle  settled  in  Nailer 
v.  Stanley,  Cowden’s  Estate,  and  other  cases.”  Again, 
in  Fluckv.  Re  plogle,|  Judge  Rogers  says,  66  This  prin¬ 
ciple  (that  laid  down  in  Cowden’s  Estate,)  is  so  firmly 
established,  that  it  cannot  now  be  considered  an  open 
question.” 

In  Dunn  v.  Glney,§  Judge  Bell  adverts  to  the  doc¬ 
trine  as  finally  settled  in  Cowden’s  Estate,  as  the  rule 
in  Pennsylvania,  and  speaks  of  the  u  unanswerable 
reasoning  which  gave  birth  to  this  rule.” 

Carpenter  v.  Koons  ||  is  referred  to  as  an  instance 
of  a  still  later  recognition  of  the  doctrine,  which  is  in 

*  4  Barr,  114.  f  1  Jones,  312. 

t  1  Harris,  405.  §  2  Harris,  219. 
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this  case  said  to  be  so  firmly  settled,  that  all  attempts 
to  shake  it  must  be  vain.  It  was  there  decided,  how¬ 
ever,  not  to  be  applicable  to  the  case  of  sales  of 
mortgaged  premises  made  by  the  sheriff,  since  the 
Act  of  6th  April,  1830,  under  a  judgment  subse¬ 
quent  to  the  mortgage.  In  such  case,  the  purchasers 
at  sheriff’s  sale  of  pieces  of  land,  each  sold  subject 
to  the  same  mortgage,  are  held  to  be  in  equali  jare  ; 
and  the  portions  bought  by  them  are,  as  between 
themselves,  liable  to  the  payment  of  the  mortgage 
debt  in  proportion  to  their  respective  values. 

This  ease  is  put  expressly  on  the  ground  of  the 
two  purchasers  at  sheriff’s  sale  subject  to  a  common 
encumbrance  standing  on  a  level,  and  neither  of  them 
having  done  or  suffered  any  thing  which  should  enti¬ 
tle  him  to  a  preference  over  the  other.  In  such  case 
Equality  is  Equity. — This  case  was  decided  in  1852. 

I  am  not  aware  of  any  later  cases  in  our  Books,  in 
wThich  the  subject  is  discussed,  and  I  may  therefore 
leave  with  you  the  doctrine  enunciated  to-night,  for 
practical  application  in  the  business  of  life,  in  which 
you  have  already  entered,  or  are  so  soon  about  to 
engage.  It  is  certainly  not  out  of  place  to  say,  in 
conclusion,  what  is  very  agreeable  for  me  to  say,  that 
from  an  experience  here  of  several  years,  in  .presiding 
on  the  stated  occasions  of  my  appointments,  over  the 
debates  in  which  you  take  part,  the  learning  and 
ability  displayed  in  these  forensic  exercitations,  will, 
when  applied  to  transactions  more  practical,  but  not 
more  real,  ensure  to  their  possessors  the  attainment 
of  all  that  is  to  be  desired  by  the  Lawyer  and  the 
Advocate. 


